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MOST RECENT PETITIONS FOR CERT. FILED 
CASE/DOCKET 

NO./LOWER 

COURT 

CITATION 

ISSUE DATE 

FILED 
COMMENTS 

Doe v. Holcomb, 17-
1637, 883 F.3d 971 (7th 
Cir.) 

Legal System: (1) Does the Eleventh Amendment prevent the entry of 
injunctive and declaratory relief in federal court against a governor, 
attorney general, and state court administrator to prevent the continued 
enforcement of a categorical and non-waivable state ban against granting a 
legal change of name to any person who is not a United States citizen; (2) 
Do Article III standing doctrines of causation and redressability bar the 
entry of injunctive and declaratory relief in federal court against a county 
clerk of court to prevent the continued enforcement of a categorical and 
non-waivable state ban on granting a legal change of name to any person 
who is not a United States citizen 

5/31/18  

Teamah v. Applied 
Materials, Inc., 17-1634, 
715 Fed. Appx. 343 (5th 
Cir.)  

Employment & Labor: Were the petitioner's due process rights violated 
when the petitioner's civil rights, disability discrimination and age 
discrimination actions against a former employer were dismissed 

3/27/18  

Amicus cases = yellow highlight 

Petitions scheduled for conference – green highlight 



MOST RECENT PETITIONS FOR CERT. FILED CONTINUED 
CASE/DOCKET 

NO./LOWER 

COURT 

CITATION 

ISSUE DATE 

FILED 
COMMENTS 

Myoungchul Shin v. Uni-
Caps, LLC, 17-1628, 699 
Fed. Appx. 681 (9th Cir.) 

Employment & Labor: (1) Should the court reject the U.S. Court of Appeals 

for the Ninth Circuit's interpretation of “retaliation” under the Fair Labor 
Standards Act, which treats a showing of any non-discriminatory reason for 
termination as sufficient to defeat a claim of retaliation, and is in conflict 
with the McDonnell Douglass test for retaliation provided by this court; (2) 
How should the court resolve the conflict between the Ninth Circuit's 
interpretation of “employer,” which excludes high-level executives who do 
not interact with employees on a day-to-day basis or direct their work 
activities during their shifts, and the economic realities test for an 
employer-employee relationship provided by this court, which considers the 
circumstances of the whole activity between the parties; (3) Should the 
court reject the Ninth Circuit's finding that a supervisor is not an employer 
merely because he does not maintain personnel files/payroll records or 
have the unilateral power to terminate an employee, which conflicts with 
this court's holding that an employer-employee relationship does not 
depend on isolated factors, but rather, the circumstances of the whole 
activity 

  

Bostock v. Clayton 
County, Ga., 17-1618, 
2018 BL 166607 (11th 
Cir.) 

Employment & Labor: Does discrimination against an employee because of 
sexual orientation constitute prohibited employment discrimination 
“because of . . . sex” within the meaning of Title VII of the Civil Rights Act 
of 1964, 42 U.S.C. § 2000e-2 

5/25/18  



 

 

 

 

DECISIONS 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE HOLDING DATE OF 

OPINION 

South Dakota v. Wayfair, Inc., 17-

494, 901 N.W.2d 
754 (S.D.) 

Finance: Should the U.S. Supreme Court abrogate the 

sales-tax-only, physical-presence requirement affirmed 
in Quill Corp. v. North Dakota, 504 U.S. 298 (1992) 

In a 5-4 split, the U.S. Supreme Court 

overruled Quill Corp. v. North Dakota, 504 U. S. 
298 (1992), stating that “[e]ach year, the physical 
presence rule becomes further removed from 
economic reality and results in significant revenue 
losses to the States.”  The physical presence rule 
of Quill is unsound and incorrect and that the 
Court’s decisions in Quill Corp. v. North Dakota, 
504 U. S. 298 (1992), and National Bellas Hess, 
Inc. v. Department of Revenue of Ill., 386 U. S. 
753 (1967), should be, and now are, overruled. 

6/21/18 

Masterpiece Cakeshop LTD., v. 
Colorado Civil Rights 
Commission, 16-111, 370 P.3d 272 
(Colo App.) 

 

Whether applying Colorado's public accommodations law to 
compel Phillips to create expression that violates his 
sincerely held religious beliefs about marriage violates the 
Free Speech or Free Exercise Clauses of the First 
Amendment 

 In a 7-2 decision, the Court’s majority reversed 
the Commission and the Colorado Court of 
Appeals. The majority held that Commission’s 
action, rejecting Phillips’ First Amendment claims: 
that requiring him to create a cake for a same-sex 
wedding would violate his right to free speech by 
compelling him to exercise his artistic talents to 
express a message with which he disagreed and 
would violate his right to the free exercise of 
religion, violated the First Amendment’s Free 
Exercise of Religion Clause. 

 

 6/4/18 
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COURT 

CITATION 
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ISSUE DATE 

GRANTED 
DATE ARGUED 

Janus v. American 

Federation of State, 
County, and Municipal 
Employees Council 31, 
16-1466, 851 F.3d 746 (7th 
Cir.) 

Employment & Labor: (1) Whether Abood v. Detroit Board of Education should be 

overruled and public-sector “agency shop” arrangements invalidated under the First 
Amendment; and (2) whether it violates the First Amendment to require that public 
employees affirmatively object to subsidizing nonchargeable speech by public-sector 
unions, rather than requiring that employees affirmatively consent to subsidizing such 
speech 

9/28/17 2/26/17 

http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
http://blogs.edweek.org/edweek/school_law/No.16-_PetitionForWritOfCertiorari%20Janus.pdf
https://supreme.justia.com/cases/federal/us/431/209/case.html


 

REVIEW GRANTED 

 CASE/DOCKET 

NO./LOWER COURT 

CITATION 

  ISSUE   DATE 

GRANTED 
 DATE OF ORAL 

ARGUMENT 

 Mount Lemmon Fire Dist. 

v. Guido, 17-587, 859 F.3d 

1168 (9th Cir.) 

  Employment & Labor: Does the Age Discrimination in Employment Act's 20-employee 

minimum that applies to private employers also apply to political subdivisions of a state, 
as the Sixth, Seventh, Eighth, and Tenth circuits have held, or does it apply instead to all 
state political subdivisions of any size, as the ninth circuit held in this case 

  2/26/18  TBA 



 

 

REVIEW DENIED 
CASE/DOCKET 

NO./LOWER COURT 

CITATION 

ISSUE DATE 

DENIED 
COMMENT 

Aberdeen Marketplace, 
Inc. v. Nanni, 17-1444, 878 
F.3d 447 (4th Cir.) 

Special Education & Disabilities: (1) Has a plaintiff seeking declaratory and injunctive 

relief pursuant to the Americans with Disabilities Act, 42 U.S.C. §12181 et seq., 
sufficiently alleged a real and immediate threat of future harm when he has detailed no 
concrete and specific plan for returning to the accommodation, has a tenuous 
connection to the accommodation, and is not otherwise a bona fide patron of the public 
accommodation; (2) Should a court disregard an ADA plaintiff's past litigation history in 
considering the likelihood of his suffering an imminent future injury in determining 
standing 

6/18/18  



PENDING PETITIONS FOR CERTORARI 
 

 CASE/DOCKET 

NO./LOWER COURT 

CITATION 

 ISSUE DATE 

FILED 
ADDITIONAL 

INFORMATION 

 Altitude Express, Inc. v. 
Zarda, 17-1623, 883 F.3d 100 
(2d Cir.) 

 Employment & Labor: Does the prohibition in Title VII of the Civil Rights Act of 1964, 42 

U.S.C. §2000e-2(a)(1), against employment discrimination “because of...sex” 
encompass discrimination based on an individual's sexual orientation 

5/29/18  

 Viggers v. Pacha, 17-1576, 
2017 BL 286087 (Mich. App.) 

 Employment & Labor: Has the plaintiff in a civil action for defamation and wrongful 

termination been deprived of the equal protection of the laws and of his reputation 
where the state court (1) concedes defendant a qualified privilege which under the 
circumstances is inapplicable, (2) palpably ignores evidence of the defendant's actual 
malice, and (3) favors the defendant via cross-motions for summary disposition despite 
the trial court's acknowledgment that there is a genuine issue of material fact 

5/14/18  

 M.C. v. Or. Dep't of Educ., 
17-1540, 695 Fed. Appx. 302 
(9th Cir.) 

 Special Education & Disabilities: (1) Did the court of appeals err in affirming the district 

court's conclusion that the state education agency SEA's failure to resolve a parent's 
state complaint in violation of the minimum state complaint procedures cannot be 
adjudicated in a due process complaint even though the state complaint dispute is “a 
matter relating to the identification, evaluation, educational placement, or the provision 
of a free appropriate public education (FAPE) of the child” under 20 U.S.C. 
§ 1415(b)(6)(A); (2) Did the court of appeals err in failing to recognize that, even if the 
SEA's failure to resolve the parent's state complaint in violation of the minimum state 
complaint procedures cannot be adjudicated in a due process complaint, the parent has 
a private right of action in federal court against the SEA; (3) Can the SEA escape 
liability for the SEA's failure to resolve the parent's state complaint in violation of the 
minimum state complaint procedures based on claim preclusion where preclusion is 
predicated on an earlier state court judgment obtained by the SEA through a state 
process for appealing the SEA's state complaint decision that did not meet the 
requirements of the minimum state complaint procedures 

4/26/18  

 Geragos & Geragos, APC v. 
First Solar, Inc., 17-1565, 
711 Fed. Appx. 410 (9th Cir.) 

 Employment & Labor: (1) May a district court impose Rule 11 sanctions on counsel for 

fees incurred by the opposing party prior to the date a stipulation with request for 
award is approved by a signed order, where California Labor Code section 5001 
explicitly provides that a compromise agreement is not valid until it is approved by a 
judge or the appeals board; (2) May a district court impose Rule 11 sanctions on 
counsel for opposing a summary judgment motion challenging the exclusivity of the 
WCA where the district court specifically ordered limited discovery and a motion for 
summary judgment on the workers’ compensation exclusivity issue; (3) Can the 
doctrine of judicial estoppel be applied pursuant to New Hampshire v. Maine, 532 U.S. 
742 (2001) to an unapproved and as-of-yet invalid stipulation where a party has not yet 
persuaded a court to accept the party's earlier position and there is a lack of prejudice 
to the opposing party if not estopped; (4) Is a Rule 11 sanctions order which includes 
defense fees incurred before the workers’ compensation judge approved the stipulation 
causally connected to Petitioner's alleged misbehavior as required by this Court's 
holding in Goodyear Tire v. Haeger 

5/14/18  

 Segaline v. Wash. State 
Dep't of Labor & Indus., 17-
1525, 400 P.3d 1281 (Wash 
App.) 

 Employment & Labor: Did the state appeals court deprive an electrician of his liberty 
rights when it reversed a jury verdict of $953,000 and dismissed his case based on 
qualified immunity for its state agent where the trial court found issues of fact, and the 
jury verdict was supported by substantial evidence, that the state agent reasonably 

knew there was no danger, and provided no pre- and post-due process 

5/17/18  
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NO./LOWER COURT 

CITATION 

 ISSUE DATE 
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 Tavares v. Enterprise Rent-
a-Car Co. of R.I., 17-1505, 
unpublished (1st Cir.) 

 Employment & Labor: Must this court apply strict scrutiny in reviewing the lower court's 
decisions after deviating from applicable case and statutory law and dismissing a Title 
VII complaint against an employer after the petitioner presented a series of bad acts 
creating a hostile work environment resulting in his termination in violation of his 
constitutional rights 

4/9/18  

 Gerawan Farming Inc. v. 
Agric. Labor Relations Bd., 
17-1375, 405 P.3d 1087 (Cal.) 

 Employment & Labor: May the state of California impose a contract on one private 
employer and its employees through non-consensual, compulsory arbitration, thereby 
abrogating the workers’ rights to determine their own bargaining representative, 
without violating the due process and equal protection clauses of the 14th Amendment 

3/28/18  

 Multnomah Cty. v. Updike, 
17-1222, 870 F.3d 939 (9th 
Cir.) 

 Special Education & Disabilities: Is the level of discriminatory intent required to award 

compensatory damages under the ADA and § 504 “discriminatory animus,” as three 
circuits have held, or “deliberate indifference,” as five circuits have held, and can the 
provision of an effective accommodation amount to discriminatory intent 

2/26/18  

 Carnicella v. Mercy Hosp., 17-
987, 168 A.3d 768 (Me.) 

 Employment & Labor: Does the Maine Human Rights Act, as interpreted by the Maine 
Supreme Judicial Court in this case, violate the equal protection clause of the U.S. 
Constitution 

11/17/17    

 Bustillo-Formoso v. 
Million Air San Juan Corp., 
17-895, 691 Fed. 
Appx. 1 (1st Cir.) 

 Employment & Labor: (1) Did the First Circuit err in allowing the grounding, referral and 
termination of petitioner; (2) Do claims for general emotional damages constitute 
“direct” threats of “significant” harm; (3) Does the First Circuit's decision trump the 
objective inquiry standard followed by the other circuits when evaluating the “business 
necessity” prong of 42 U.S.C. §12112(d)(4)(A); (4) Does the opinion trump the exam 
limitations and burden of proof imposed by 42 U.S.C. §12112(d)(4)? (5) Ultimately, will 
employers of pilots be forced to ground a pilot who claims “garden-variety” emotional 
damages? (6) Will employees in similar sensitive positions, and their employers, be 

similarly affected 

12/5/17  

 Martin v. Ak Steel Corp., 17-

774, unpublished (6th Cir.) 
 Employment & Labor: (1) Do the lower Courts time barred rulings negate Section 301 of 

the Labor Management Relations Act? (2) Did the lower Courts set a new and untenable 
high standard in regard to providing a breach of duty of fair representation? (3) Does a 
clause within the collective bargaining agreement amount to collusion? 

11/15/17  

 Kirk v. Invesco, Ltd., 17- 762, 
unpublished (5th Cir.) 

 Employment & Labor: Can an employee meet the burden to produce sufficient evidence 
to show the amount and extent of work when the employer has failed to keep legally 
required records by testifying from personal knowledge as to the number of overtime 
hours he or she worked, or is the employee's testimony insufficient unless 
“substantiated by additional evidence” 

11/15/17  

 March v. Mills, 17-689, 867 

F.3d 46 (1st Cir.) 
 Legal System: Does a noise provision that restricts speech based on the purpose the 

speaker has in making the noise constitute a content-based restriction on speech under 
this Court's ruling in Reed v. Town of Gilbert, 83 U.S.L.W. 4444, 2015 BL 193925 (U.S. 
June 18, 2015) 

11/6/17  

 Rowan County v. Lund, 17-

565, 863 F.3d 268 (4th 
Cir.) 

 Legal System: Does the legislative prayer delivered by legislators comport with Town of 

Greece v. Galloway, 82 U.S.L.W. 4334, 2014 BL 124245 (U.S. July 14, 2014), 
and Marsh v. Chambers, 463 U.S. 783 (1983), as the en banc U.S. Court of Appeals for 
the Sixth Circuit had held, or doesn't it, as the en banc U.S. Court of Appeals for the 
Fourth Circuit has held 

10/12/17  
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 Benisek v. Lamone, 17- 

333, 2017 BL 297758 (D.Md.) 
 Legal System: (1) Did the majority err in holding that, to establish an actual concrete 

injury in a First Amendment retaliation challenge to a partisan gerrymander, a plaintiff 
must prove that the gerrymander has dictated and will continue to dictate the outcome 
of every election held in the district under the gerrymandered map; (2) Did the majority 
err in holding that the Mt. Health burden-shifting framework is inapplicable to First 
Amendment retaliation challenges to partisan gerrymanders; (3) Regardless of the 
applicable legal standards, did the majority err in holding that the present record does 
not permit a finding that the 2011 gerrymander was a but-for-cause of the Democratic 
victories in the district in 2012, 2014, or 2016 

8/1/17  

 Arlene’s Flowers Inc. v. 
Washington, 17-108, 389 

P.3d 543 (Wash.) 

 Equity & Discrimination: (1) Whether the creation and sale of custom floral 
arrangements to celebrate a wedding ceremony is artistic expression, and if so, whether 
compelling their creation violates the Free Speech Clause; (2) Whether the compelled 
creation and sale of custom floral arrangements to celebrate a wedding and attendance 
of that wedding against one’s religious beliefs violates the Free Exercise Clause. 

7/14/17  

 E.I. Du Pont de Nemours 
& Co. v. Smiley, 16-1189, 839 
F.3d 325 (3d Cir.) 

 Employment & Labor: (1) Does the Fair Labor Standards Act prohibit an employer from 
using compensation paid to employees for non-compensable bona fide meal breaks that 
it included in their regular rate of pay as a credit against compensation owed for work 
time; (2) Is an agency's interpretation of a statute advanced for the first time in 
litigation entitled to Skidmore v. Swift & Co., 323 U.S. 134 (1944) deference 

3/30/17  

 United Healthcare Servs. 
Inc. v. Riederer, 16-996, 
unpublished (7th Cir.) 

 Employment & Labor: Is an agreement that requires an employer and an employee to 
resolve employment-related disputes through individual arbitration, and waive class and 
collective proceedings, enforceable under the Federal Arbitration Act, notwithstanding 
the provisions of the National Labor Relations Act 

2/13/17  

 NLRB v. SF Markets LLC, 16-
801, unpublished (5th Cir.) 

 Employment & Labor: Are arbitration agreements with individual employees that bar 
them from pursuing work-related clams on a collective or class basis in any forum 
prohibited as an unfair labor practice under 29 U.S.C. §158(a)(1), because they limit 
the employees' right under the National Labor Relations Act to engage in “concerted 
activities” in pursuit of their “mutual aid or protection,” 29 U.S.C. §157, and are 
therefore unenforceable under the saving clause of the Federal Arbitration Act, 9 U.S.C. 
§2 

12/22/16  
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INFORMATION 

 Patterson v. Raymours 
Furniture Co., 16-388, 
2016 BL 287695 (2d Cir.) 

Employment & Labor: Is a provision in an employment arbitration agreement that 
prohibits employees from seeking adjudication of any work-related claim on a class, 
collective, joint or representative basis in any forum invalid and unenforceable under 
Sections 2 and 3 of the Norris-LaGuardia Act, 29 U.S.C. §§102, 103 and Sections 7 and 
8(a)(1) of the National Labor Relations Act, 29 U.S.C. §§157, 158(a)(1), because it 
“interfere[s]” with the employees’ statutory right “to engage in ... concerted activities 
for the purpose of ... mutual aid or protection” 

9/22/16 Stipulation of Dismissal of Writ of 
Certiorari of Raymours Furniture Co. 
not accepted for filing. (April 12, 
2018) 

 Wynn Las Vegas, LLC v. 
Cesarz, 16-163, 816 F.3d 
1080 (9th Cir.) 

Employment & Labor: (1) Does the Fair Labor Standards Act impose restrictions, 
enforceable in private suits, on tip-pooling arrangements by employers who don't seek 
to count tips toward their minimum wage obligations; (2) Did the U.S. Court of Appeals 
for the Ninth Circuit err in holding that a federal agency purporting to implement a 
statute may create entitlements and requirements that the statute doesn't, so long as 
the statute doesn't expressly prohibit the agency's regulation 

8/1/16  
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